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added). enactingIn(emphasis2403 I.C. 64 P.3d 304

18-1501, legislature§ the did choose tonot FARRELL, andPatrick Jr. KathleenJ.
any clearly requiringlanguageinclude such Farrell, wife,D. husband and

Instead, legislaturespecific the choseintent. Plaintiffs-Respondents,
“willfully,”generally the termto reference

v.generalin inwhich terms of intentis defined
LEM­BOARD OF COMMISSIONERS OFTherefore,§ differ-I.C. 18-101. because no

bodyCOUNTY, Idaho, governingHI of ameaning clearlyent is indicated in the con-
political the Ida­subdivision of State of18-1501(1),§of the coursetext I.C. correct

Madill;ho; Madill;Fraser M. James B.generalto to the definition in I.C.is revert
MaryJones;Elizabeth MadillSusan18-101, requiresmerely§ state towhich the

Madill; Margaret Madill;Anne Pat­J.actshow that the or omission itself was
Mentzer; MaryMadill; M.rick Paulabrought Additionally,“willfully” about. with-

Madill, Defendants-Appellants,“willfully”in the the ofambit of definition
18-101,§ conceptliescontained in I.C. the and

that, purpose willingnessif persona has a or
Wayne England Margaret England,andomission,to an act or make an thatcommit

wife, Rileyhusband and Thomas B. andperson logically necessarily intendmust and
Riley, andLee Anne Hutcheson husbandreasonablyany injury suffering that isor a

wife; Eugene Black;Thomas Frederickof act or Itforeseeable result that omission.
Lyon; James; E.DonaldC. Jeannea to makeis reasonable for finder of fact

Boyle, and Does 1-10 and EntitiesJohnupon showinga thatsuch an inference based
being personsA-Z or entitiesunknownto“willfully”the defendant acted failedor

claiming propertyrealan ininterestact.
County,by inowned Plaintiff Lemhi

Defendants,IConsequently, would hold that the State
required Youngnot to that intend-was show and

knowledgeor his woulded had that omission
Road,Friends of Indian Creek Intervenorinjury by Michaelsufferinglead to further or

Defendant-Appellant.§in order show a violation of I.C. 18-to
1501(1) Young’saffirm Nota-and conviction. No. 27546.
bly, felony injury to anot turnthis would

Idaho,Supreme Court ofliabilitychild that wouldinto a strict offense
Pocatello, of2002 Term Court.penalize judgment;”in“innocent mistakes

rather, question ofthe of the reasonableness 27,Dec. 2002.
bybethe defendant’s actions would bounded 3,Rehearing Denied March 2003.

“unjustifia-requirement actsthe that the be
ble,” byrequired plain languageas of thethe
statute.
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LLC, Boise,Pursley, appellant.Givens for
Christopher Meyer argued.H.

Millemann, Pittenger, McMahan & Pem-
LLP, McCall, respondent.berton for Steven

argued.J. Millemann

SCHROEDER, Justice.

quietThis is a title action in which a ranch
quietowner portionseeks to title to a of

County.Indian Creek Road in Lemhi On
summary judgmentcross-motions for the dis-

grantedtrict court the ranch owner’s motion.

I.

FACTUAL BACKGROUND

brought by Bower,This action was James
who owned the Indian Creek Guest Ranch
(Guest Ranch). However, he sold the Guest

Farrell,Ranch to Patrick J. Jr. and Kathleen
D. Farrell who have been substituted. Col-
lectively, Bower and the Farrells are re-
ferred to as the “Ranch Owners.” The

broughtRanch quietOwners a title action
against Countythe Lemhi Board of Commis-
sioners and various named and unnamed
property uproadowners from the Guest

EightRanch. of the owners are named Ma-
dill and collectively. groupare referred to A
called Friends soughtof Indian Creek Road
to intervene. Their motion was denied.
Lemhi, the Friends of Indian andCreek the

collectivelyMadills are referred to as the
“Road Users.”

The Road Users maintain that Indian
onlyCreek Road is the convenient means of

propertiesaccess to uproad“numerous” from
the Ranch.Guest The Ranch Owners have

road, fallingblocked the and it is into disre-
However,pair. the U.S. Forest Service has

repaircommitted to the road if it is declared
public. The Road Users also assert that
32,000 acres of National Forest land can be

by they sayaccessed the road which is used



382
hikers,by hunters, fishers, of motion to inter-snowmobilers and Friends Indian Creek’s

explorers. that thereThe Road Users assert vene and submit affidavits.
onlyis toone other road those Forest Ser-

The Madills filed their last motion for re-lands, muchvice which is more difficult to
singleon the issue of whetherconsiderationbypass year.and snow much of theblocked

acceptancethe road1901 had been recorded.The Ranch Owners claim that there are
againstcourt ruled them. TheThe districtprovidingthree roads alternative access to

privatedropped their claim for aMadillstheyupstream properties, althoughthe admit
Ranch,the Guest which al-easement acrossthey preferableare due to theirthat less

the its finallowed District Court to enterlength steepness.and
judgment. The district court theawarded

parties agree originalthatThe the road attorney againstRanch Owners fees Lemhi
miners,bywas constructed circa 1901 three County defending againstfor the motion to

petition yearfiled a that with Lemhiwho stipulation agreement.theset aside The
County Countyquitclaiming allowingand the joint of appeal.Road Users filed their notice

Later,accept Countyto it as a road. home-
publicsteaders settled the lands around the

platsThe Creekroad. describe Indian Road III.
crossing properties.-the Three of those

patents now 119-homestead constitute the OFSTANDARD REVIEW
Ranch. The Ranchacre Guest Owners state

plat never athat the was converted into correctlyThe Road maintain thatUsers
survey, thatmetes and bounds and there is the same standard of review should be used

no with the Lemhirecorded document Coun- by the trial when review-this Court as court
ty establishing, layingRecorder’s office out ing grant summary judgmentthe of a mo-

claimingor Road athe Indian Creek as Klosterman, 205,v. 134 Idahotion. Stafford
County Road. (2000). However, they argue998 P.2d 1118

basing itsthat the trial court erred in memo-
They alsorandum decisions on discretion.II.

relypartiesthat not themaintain the did on
respectivein forPROCEDURAL BACKGROUND same facts their motions

summary judgment, so the cannotCourt
complaintRanch filed their toThe Owners

stipu-case if it ontreat the as were basedquiet 6,title on November 1996. dis-After However, they concede thelated facts. thatsummarycovery, parties judg-various filed
not inessential facts are conflict.andment motions on road creation abandon-

disposedment issues. Those motions were respondThe Ranch that not allOwners
of in four memorandum decisions. standing allto raise of the■appellantshave

appeal, maintainingin the that theissues4, 1998,August theBower and Chair-On
standing publicto theMadills have raiseCountythe Lemhi of Commis-man of Board

issues; standing tothe Friends haveroadsigned stipulation forsioners a settlement.
intervention; County hasand theaddressobjected, but districtThe Madills the court

standing stipulation issueon the settlementtheir to invalidate thedenied motion Coun-
Further,attorney they thatassertand fees.However, 26, 1999,ty’s Julystipulation. on

employedproper standard of review wastheCounty declaringaadoptedLemhi resolution
by novotrial court and that a de stan-thestipulation Thethe unauthorized and void.

summarytheproper for the review ofdard isjoinedCounty attemptingin tothen set aside
attorneyjudgment as well as for thedecisiona'stipulation. The district court deniedthe

However, they argue that thefee issue.by the Madills onmotion for reconsideration
intervention issues were de-stipulation andSubsequently,stipulation issue. the dis-the

in the trial court’s discretion andcidedagainst thetrict court ruled Road Users on
ofunder abuse discre-disposed be reviewed anThat of shouldstipulation issue. decision

tionand denied the standard.the cross-motions also
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Procedure, “aA. Standard for Motion of the Idaho of Civil andof Review to Rules
Deny Entry Judgmentof grant denyto ortrial court’s decision a mo-

tion to a matter ofintervene is discretion.”The district court determined that
Western, Kickers,Ins.request judgment Community Co.v. Inc.denya to awhen based on

stipulation signed by parties (2002).other 305, 306, 634,two is 48137 Idaho P.3d 635
request equita­the court the is for thebefore Rule 24appliedThe district court and cor-

injunctive declaratoryble remedies of and rectly had discretion todeemed that it deter-
relief which are within the court’s discretion. mine intervention admission of affidavitsand

characterization,ofRegardless this the dis­ 56(c).under I.R.C.P.
trict court made determinations that there
were no material of fact as toissues the

AttorneyE. Review forStandard ofroad,County’s interest in and that athe as
Countyofmatter law the had no interest in Fees Issue

road, did,the and that if it thateven interest
properlyThe district court decided thejudgewas abandoned. The district aused

request attorney againstfor fees Lemhisummary judgment despitemotion standard
County 12-117,§under Idaho Code whichdiscussing questiondiscretion. thisOn there
applies judicial proceeding[s]appear to to “civil involv­be no of material fact.issues

Therefore, this Court will exercise free re­ ing city,aparties agency,as adverse state a
to determine ifview there was a valid con­ county taxinga per­or other district and a

tract. son.” This established that reviewCourt has
§ attorney byof fees12-117 shall be decided

B. Motions for Reconsideration free or v.de novo review. See Rincover
Ranch argueThe that theOwners District Finance, Bureau,Dept.State Securitiesof

Court’s Memorandum Decisions on the Mo- (1999).547, 549, 473,132 Idaho 976 P.2d 475
tions to Reconsider should not have been
made based on the discretion. There is little

StandingF.argumenteffect to this underlyingsince the
summaryissue is whether motion forthe

argumentstanding pointis a fineThejudgment granted.should have been
that does not merit much discussion. Coun­

familysel for the Madill wrote the onbriefsC. Standard of Review for Cross-Mo-
appellantsbehalf of all and co-­served asSummary Judgmenttions for

appellants purposescounsel to the other forWhen this Court reviews the district
appeal.of appellantthis At least one hasruling summary judg­court’s on a motion for

standing on raised in appel­each issue thement, employsit the same standard as the
brief, pointlants’ the Ranchwhich Ownersrulingoriginaldistrict court’s on the motion.

mayconcede. All be if anTalbot, issues heard even428,Farmers Ins. Co. v. 133 Idaho
(1999)431, 1043, 1046 onlymay appel­individual issue relate to one(citing987 P.2d Smith

2,v. Meridian Joint Sch. Dist. No. 128 mayIdaho appellantslant. That all not have
718,714, 583, (1996);918 P.2d City587 standing inas to all a brief written onissuesof

Pocatello, 198,Cityv.Chubbuck 127 Idaho appellants consequenceof behalf of all is of no
(1995)).200, 411, Summary899 P.2d 413 case,if at appellant,least one as is the has

properjudgment genuineis when there is no standing argued.for each issue
moving partyissue of material fact and the is

judgmententitled to a matter ofas law.
56(c); Box, IV.Mutual Enumclaw v.I.R.C.P. of

(1995).851, 852, 153,Idaho127 908 P.2d 154
A PUBLIC WAS CREATEDROAD

D. forStandard of Review Motion to
Intervene and of Affida-Admission potentialThere are three theories identi-
vits publicfied in this which a orcase under road

1)right-of way been created: thecould haveprocedural grantThe to adecision
2)by creating roads,governedmotion to intervene Rule 24 federal statute “R.S. 2477”is
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3)statute, herebyisan be and the sameRoad]the road creation common Creek1901
herebyaccepted, and it is ordered that saidlaw declaration.

road added to and madeabove described be
parta Road No. 11 and said roadof DistrictA. Federal Statute

provid-presented asplatwith as be recorded
creatingThe statute R.S.federal by petitioned the miners islaw.” The from

provided right way2477 that of“[t]heroads book,Countypasted in the leather-boundold
publichighwaysfor of overthe construction and are there as well. Therethe minutes

uses,lands, public herebynot reserved for is was a clear of an intent tomanifestation
(re­(1866)§granted.” 43 U.S.C.A. 932 accept road.the

1976).pealed this hasstatute beenWhile
leases,repealed, permits, pat­otherwise valid dedication of theC.A common law

rights underents and similar created it are land did occur.
21,theyvalid if before October 1976.existed The also that arecord establishes

706(a) (1976).94-579, § To bePub.L. valid by common law dedication.road was created
governmentit be shown that the localmust asThe elements of a common law dedication

govern­accepted the road from the federal “(1)in v. are anestablished Pullin Victor
explained in v.ment. This Court Kirk owner, clearly unequivocallybyoffer the and

Schultz, 278, 282-83, 266,63 Idaho 119 P.2d by evidencingor acts hisindicated his words
(1941),268 that in for to anorder there be use,publicto the to aintention dedicate land

congressional grantacceptance of a of a (2) byof offer theacceptanceand an the
right-of-way public highwayfor a under this 879, 881, 86,P.2dpublic.” 103 Idaho 655 88
statute, by[sic]“there must be either user Worley High­in(Ct.App.1982). The court

time,perioda andpublicthe for such of D’Alene,way v. CoeurDistrict Yacht Club of
high­aas tounder such conditions establish Ltd., filingact re­“[t]hethat of andfound

State;way the of this or thereunder laws tocording plat map is sufficient estab­a or
positive partact or onmust some acts thebe partlish intent the of the owner tothe on

clearlypublic mani­properof the authorities public.” 116a donation to the Idahomake
accept grantfesting an intention to such with (1989)111,219, 224, (quoting775 P.2d 116

inrespect particular highway ques­theto 279,Hon, 272,14 94 P.CityBoise v. Idaho
public mayation.” 2477 road beUnder R.S. (1908)).167, The second element—168-69

statutecreated under the state road creation by notpublicof offer theacceptance the —“is
positive acceptanceor there a act ofwhere is subjectiveby pur­intent oftheevidenced

by government. Kirk isthe local The case ofpropertyof whose instrumentschasers
ap­explicitnot as the secondto whether plat,specific reference to a buttitle make

proach independent of statute oris the state orby the that lots had been soldrather fact
requirements R.S. 2477if the forboth of two specific toconveyed with referenceotherwise

requirements asof theroads are reiterations 225,plat.” at 775 atappositethe Id. P.2d
already The dif­found in the state statute. 117.

important since the second methodference is
convey­separatetwoThere areany laxrequiring “positive act” is more than

appellantsto claimat issue here whichancesrequirements forth in the state roadthe set
ap­dedicationthe of common lawdoctrineConsidering languagethecreation statute.

the min­plies: the 1901 transaction betweensepa­twoappearsin it that there areKirk
County subsequentand theers theandpositive accep­a act ofrate methods and that

granted by thepatents federalhomesteadthe roadneed not coextensive withtance be
However, petition bygovernment. 1901thestatute.creation

aquitclaim was not commonthe miners and
A law dedicationlaw commondedication.

An 2477” road was created.B. “R.S. “owner” ofofferor anrequires that the be
ownershipland, nothe and miners hadtheCounty Commissioners’The Board of

land.in unreserved federalby interest thein 1901 that “be it resolvedminutes stated
andthe for dedicationpetitionsame Therefore[Indi-the that dedication ofBoard the
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is not V.quitclaim a valid common law dedica-
tion.

INDIAN CREEK ROAD HAS NOThowever,transaction,The second is
BEEN ABANDONEDcommon of thea valid law dedication road.

governmentThe federal was the owner of the
primary1963 theUntil statuteland, plat.and it filed and recorded a valid

publicofrelevant to abandonment a roadThat is sufficient to in­Worleyunder show
provided road used“[a]that not worked orparton the of totent the owner dedicate

period yearsof five afor the ceases to bepublic plat.areas of the The district court
anyhighway purpose whatever.” Idahofordecision on this issue cited v. Demas­Nesbitt
(1901). Therefore,§ is aCode 1139 thereters, 143, (1927),44 Idaho 255 P. for the408

requirement of bothdual non-maintenancethatproposition a valid law dedica­common
five-year periodand for a fornon-use aban­descriptiontion offer and clearmust be and

Taggart N.Highwaydonment. v. Bd. ForclearlyThatcertain. the road markedwas
37,816, 817,IdahoCty.,Latah 115 771 P.2dplatlabeled on the patentand and is suffi­

(1988). to the torequired38 As level of useto publiccient create an offer ato dedicate
prevent finding abandonment, showinga of aIn a yetroad. case where are notthe roads

“any slight,of use nocontinuous matter howplatand the partbuilt is of subdivisiona
by 818,public, is sufficient.” 771the Id. atitplan, makes more arequiresense to metes

publicP.2d at Once a39. road has beentype where,description,and bounds of but as
established, the burden oneshifts to thehere, alreadythere is a road in existence and
claiming that the road was toabandonedand marked map,labeled on the the offer
prove v.Floydsuch abandonment. Seerequirement is met.

Comm’rs, 718,Board 137 Idaho 52 P.3dofFurthermore, grant ofthe home­ (2002).863patents acceptancestead constitutes a valid
of a common Worleylaw dedication. In this

expresslyThe district court consid­judge incorrectlyCourt reversed a trial for
of notered the issue maintenance but didlooking to the purchaserintentions of the to

issue ofaddress the non-use in the sameif purchaserdetermine the intended to ac­
manner, apparently with the idea that a lackcept government’sthe implied of dedi­offer
of maintenance was indicative ofof a lack225,cation. 116 Idaho at 775 P.2d at 117.

However, conceptsuse. the two are co­notIn case the plat validlythis fact that a was
extensive.patents referencing platfiled and sold the

and the road constitutes law dedica­common
pointUsers deposi­Road to threePearsall,SmylieIntion. v. the court stated

use oftions that show Indian Creek Roadland,“[w]henthat an owner platsof land the
starting depositionsin 1932.1 Theseplat record, aboutbyfiles the for and lotssells
indicate minimalat least road use for eachreference to the plat,recorded dedicationa
five-year period from 1930publicof areas forward. Roadbyindicated is accom­platthe

say Ranchplished. disputeUsers that Owners do notThis dedication is irrevocable ex­
by statutory 188, that no usecept process.” there was before 1930. Ranch93 Idaho

(1969). Owners, however,191, 427, issue,patents dispute457 P.2d do that and430 The
granted point Reportto a Forest Servicewere to the with ref­ from Janu­homesteaders

4,aryplats priorto the evidence of toerence valid and the Indian 1929 for non-usewith
recognizesreportCreek Road marked and There 1930. The the oflabeled. was existence

appearsa common law dedication road a road to have inof the inde­ and been made
pendent makingof the intent of Itcontemplationof the homesteaders. another road.2

Wayne England says deposition pear1. in his that he that there forto show was at least some use
quarter up five-year periodto school a subsequent present.went mile Indian Creek each to

Road in 1932 with 10-20 and inother students
family canyonup givenhe and his a1934 drove that in 2. Some for the road arestatistics twice:

grouse. yearstruck project-flatbed to hunt those of "now"From the statistic as and the statistic
on, depositions provided by ap- new]Ranch Owners ed road is built.”[a"after
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description VI.provides followingthe of Indian
in 1929: “This washedCreek Road road is

THE INFORMAL ABANDONMENTout, rutted, sliding, bridgesbroken andhas
STATUTE IS NOT APPLICABLE TO

high passableHowever it is to auto-centers. CREATEDPUBLIC ROADS
reportThe estimated the numbermobiles.” DEDI-THROUGH COMMON LAW

byone-way trips Forest Officersof Service CATION
twenty,the and the number ofon road as

passiveThe abandonment statute
one-way tripsannual as two.automobile inapplicablerepeatedlyhas been held to

report providesThe indicationsother indirect alleys in“dedicated and set out re­streets
use, camp-road as tenof such an estimate of Fails,plats.” CityBoise v. 94 Idahocorded

per an of ofyearers and estimate five tons (1972).846,840, 326, might499 P.2d 332 It
pre-freight per useshauled season. These argued applythis rule not tobe that should

sumably make themust use of road to some partdedicated roads that are not a street or
degree. report unclear howThe is as to However,city plat. Worley,inof a formal
many years itapplied;the statistics can be this Court that a road could not befound

passivethe“now,” abandoned under abandonmentspeaks in terms of road use and so
clearly partwhere the road was notstatutetheapplying its statistics to entire 1901-1930

city plat indeed aof a and whereformalHowever,period may once abe inaccurate.
thepublic road had never been built whereright way public provenroad is theof or

221, 227,specified.plat 116 at 775Idahoshowing that roadburden of abandonment of
113, holding WorleyP.2d at 119. The inby thenon-use and is onnon-maintenance

designatednotaffirms that roads as streetsparty asserting Ranchabandonment. The
subjectcity plan not toin an urban are alsorely ReportOwners on the Forest Service

they arepassivethe abandonment statute if
realignedthe that was asand fact the road properly also noteddedicated. The Court

Theynotevidence that the road was used. ofthat the “irrevocable character a common
showingtheir of non-have not met burden by fact thatlaw dedication is not affected the

period question.for inuse the entire subjectedproperty not at to thethe is once
exigency requir­publicThedesigned.use as

1955, allegeRanchthe OwnersAfter ing property may not arise forthe use of the
it (citationsthat was used because was 227,the road not years.” P.2d at 119Id. at 775

omitted). Therefore,parties ifby the Forest The even the Indianrelocated Service.
developed by thewere notCreek Roadrealignment,at ofare odds as to the extent

County, passive abandonment statutethethey there at leastbut both concede was
aapply where there has beenwould notthe has al­realignmentsome and that road

law dedication.commonways and thethe same termini followedhad
theThe basedsame creek. Ranch Owners

VII.claimmajority of their non-use abandonment
the roadportionsthe of the ofon non-use THE HAS NOT ABANDONEDCOUNTY

realignment.of Aban­abandoned because ROAD BYINDIAN CREEK
realignedofportionsthe old adonment of FORMAL ACTION

road, however, oris not evidence of non-use thatparties concede abandon­Both
realigned road un­abandonment for the new could have beenof Indian Creek Roadment

change identitychanges actuallyless the the under Idaho Codebyeffected formal action
originally out. Centralof the road laid See (1948), that§ “[t]hewhich states40-501

County, 284 U.S.Ry. commissioners,Pac. v. Alameda by properCo. Countyofboard
402, (4)463, 225, 226,467, ordinances,76 404-­ ... or52 S.Ct. L.Ed. must: Abolish abandon

3(1932). unnecessary.” In[public roads] as arehappen in this case. suchThat did not05

anyauthority roadabandonargue alternatively sioners to“[h]avethat former3. Ranch Owners
County highway system,40-133(d) authority,gave the§ and remove it fromsuchIdaho Code

by ofthe boardreplacement when such action is determinedof section 40-501.which a 1951is
publicCounty in the inter-to beprovided County commis- commissionersIt that the board of
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Bodine, 639, 642, finding in thisv. 92 Idaho 448 There is no evidence of such aNicolaus
(1968),645, case, byP.2d held that only648 this Court the formal action taken theand

“proper rejectordinances” for abandonment re­ County request for mainte-was to a
board,quired by the“formal action” which nance.

findinga to that theincludes the effect road Mathison,Ranch cite Mosman v.Owners
longer necessary, publication.is asno as well (1965),76, authorityas90 Idaho 408 P.2d 450

HighwayIn 1951 the Administration under these circum-for a valid abandonment
passed requiredAct was which counties to Mosman,In whetherstances. the issue was

identify part Countywhich roads were of the thethe commissioners of Cramont Scenic
System, pub­Road which was defined as “all Highway pur-had a roadDistrict abandoned

highways County exceptinlic a those includ­ §suant Idaho 40-1614 where theto Code
System,Highwayed within the thoseState highway district commissioners had voted to

municipal systemsincluded within street of wasabandon the road and such abandonment
incorporated villages,cities and and those by the absence of the road oncorroborated
under federal control.” 1951 Idaho Sess. reports listing highwaysubsequent annual
Laws, 93, 4(b),Chapter codified asSection However, inap-isdistrict roads.4 Mosman

40-109(b) (1961).Idaho section IndianCode First, 40-1614,plicable. upon§I.C. which
CountyCreek Road was not color-coded as a decision, not containthe court made its does

any Countysubsequentroad on of these road requirement findinga that a road inthe of is
inventory maps. Apparently there is also a interpreta-“publicthe interest” and thus the
prosecutor’s opinion that is referenced in bindingtion of section 40-1614 is not on the
County reflecting opinionboard minutes the §equivalent1985 of 40-501 and Nicolaus’s
that the road was abandoned. constituteTo requirement byof formal action means of a

Nicolaus,formal abandonment under howev­ Second, highwayinfinding.5 Mosman the
er, finding bythere must be a the board that meetingdistrict commissioners held a and

unnecessary or,the road is theunder sub­— abandonment,thevoted on issue of whereas
statute,sequent publicthat it is in the inter­ only petitionhere the decision was as to a for

alleged by par­est—which is nowhere either
maintenance.

ty-

County rejected request byIn 1985 the a
VIII.patentthe owner of a lot from a homestead

performto maintenance on the road. The THE THEVALIDITY OF STIPULATED
record,prosecutor’s opinion is not in the but SETTLEMENT

Countythe commission referminutes to it
argue stip­theThe Road Users thatprosecutor’s opinionand the that the road

settlement unauthorized be­ulation for washad been abandoned. This does notaction
hearingpubliccause there and nowascontemplat-rise to the oflevel formal action no

TheyCountyvote of the Commissioners.byed Nicolaus and the formal abandonment
signaturestatute, maintain that the and authorizationrequire findingwhich would a that

by Countythe Chairman was not sufficientpublicthe inabandonment was the interest.
40-604(4) (1985) (abandon- action,County§ for commission and thatSee Idaho validCode

by that hement action neither was the Chairman’s beliefcommissioners allowed when
interest”).publicin had commission consensus after informal dis-“determined to be the

situated,only meaningful highwaya is in theest.” The addition is re- which the district
quirement "publicthat abandonment be in the appealssame manner in which are taken from

probablyinterest.” It is therefore even more County to the district court.”the commissioners
demanding originalthan the statute. 40-1310(5) (1985).§Idaho Code

pro-equivalent4. sectionThe 1985 of 40-1614
pro-equivalent5. The 1985 of section 40-501highway"Powers and duties of districtvides:

[hjave(4)shall ... au-vides: "Commissioners(5) highwaycommissioners. —•... The district
thority any highwayto and remove itabandonpetitions laypower andhas the to receive road

County highway system that ac-out, alter, from the whenpublic highwaysandcreate abandon
districts, publicto be in the interest.”respective subject appeal tion is determinedwithin their to

40-604(4) (1985).judicial §in Codeto the district court of the district Idaho
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in minutes and deci­respond that record the all “ordersThe Ranch Ownerseussion.
Countystipulation re- the makes. Howev­meets the Idaho Code sions” that boardthe

County er,for Commis- held in v. Milwaukeequirement records of this Court Sims
(1911),sioners, namely only Co., 513, 119that records need thatsuch Land 20 Idaho P. 37

Clerk,”signed by the and the regarding“be Chairman recorded minutes athe lack of
(1996),§ valid.to be CountyIdaho Code 31-707 that Coun­action does not invalidate
County’s complianceThey argue case,that the ty ferry operatorIn that hadaction. a

requiring County action to Countywith the statute obtained a business license from the
prerequisiteminutes a tobe in their is not ferry.operateof to hisboard commissioners
proceedings ofvalidity of the andthe acts The court stated:

Board, citing LandSims v. Milwaukeethe applicant things requireddidIf the those
(1911).513,Co., P. The20 Idaho 119 37 by making applicationhim law in forof his

the Road UsersRanch Owners maintain that license, upon doing hada and so the board
consensus,deny that andwill not there was license,to him a he could not beissued

upheld,stipulation generallya bethat should byrights uponthe himdenied conferred
may only goodif cause isand be vacated by the of the boardthe license mere failure

inparties placedall be theshown and can pro-showingthe suchto record minutes
they stipu-position in before thesame were upon face wasceedings, and the license its

lation, they impossible becausesaywhich is sufficient, instance,in to show histhe first
granted in reliance on theof the easements ferry,theright to construct and maintain

stipulation. and, respondent answerif the under its
plaintiffto show had notwas able that theGenerally, “[stipulations for the

law, acomplied with the then that waslitigation withregardedof aresettlement
matter of defense.by enforcedfavor the courts and will be

good contraryto is shown.”unless cause the 524, at theat 119 P. 40. In this caseId.
630, 634,Whittlesey,Conley v. 126 Idaho 888 Countyregardingof minutes aabsence

804, stipulation(Ct.App.1995).P.2d 808 The by itself invali-transaction does notboard
County,by ain this case was entered into County isstipulation. The actiondate the

County “presumedand commission action is valid, yet subject defens-presumed to other
v.contrary Statevalid until the is shown.” appears thatdefenses Ites. Those exist.

Clark, 955,365, 377, 399 P.2d 96288 Idaho proceedingsstipulation productwas a ofthe
(1965). valid, County boardfaciallyTo be a open meetingin of the laws.violation

signed by chairman andrecord “must be the aregeneral open meetingIdaho lawsThe
Also,§Idahothe clerk.” Code 31-707. §§ Idahoat I.C. 67-2340 to 67-2347.found

kept [min­...board must cause to be“[t]he 67-2342(1) states,provisionCode section
records, in allwhich must be recordedute bodymeetings a of agoverningof“[A]ll

them,by and theand decisions madeorders public andpublic agency openshall be to the
spe­regular anddaily proceedings had at all anypermitted to attendpersons shall beall31-709(1).meetings.” §cial Idaho Code by thisexcept providedasmeeting otherwise

agreement facially valid.stipulation isThe governingmeetinga of adecision atact. No
Chairperson stipula-County signed theThe bypublic agency be madebody a shallof

4,1998, toAugust it was attestedtion on and “meeting” de-The istermsecret ballot.”
burden, then,County is onby the clerk. The bodyconvening governingafined as “the of

stipulationto that thethe Road Users show to a decision or topublic agency makeof a
goodis causeor that otherwise thereis void any matter.”toward a ondeliberate decision
agreement.not to thefor this Court enforce 67-2341(6). is§ term “decision”TheI.C.

action,determination, or“any voterecord re- defined asabsence of minutes on theThe
motion,upon proposal, res-disposition aCounty quitclaim finaldecision togarding a board

order, onolution, measureordinance orin the Indian Creekpropertyall interest
required,governing body isby vote of aitself which aRanch does notRoad to Owners

pres-quorum isany meeting at which astipulation agreement. The attheinvalidate
67-2341(1).§County to I.C.requires clerk ent....”Code theIdaho
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“consensus,”edly by publicat adefining specificThe code section the re- made but not
sponsibilities county meeting. litigation is aand duties of the board Settlement of this

required countyfor ac-provides openof commissioners also an meet- decision that a vote
67-2341(1).ing requirement: meetings §“All of the board tion. I.C.

county public,[of commissioners] must be county clerk is toOne of the duties of the
books, records,and the and accounts must be anythe vote of each member on“[r]ecord

kept clerk, openat the office of the at all division,question upon which there is a or at
public inspection, charge.times for free of any present.”requestthe of member I.C.

(5)The giveclerk of the board must five Also, referring§ 31-708. a code section to
days’ public adjournedspecialnotice of all or countythe board of commissioners states
meetings, stating the business to be transact- “majoritythat a of the board constitutes a

(3)ed, by posting conspicu-inthree notices quorum,” itand would not make sense to
(1)places,ous one of which shall be at the necessaryquorumdefine a unless it were for

31-710(4).§courthouse door.” I.C. Finally,§board action. I.C. 31-706. as the
67-2345, however, highway may against it§ district defend suitsprovidesIdaho Code

district,”highway“in the name of the I.C.for “executive sessions” which need not be
40-1310(6), any§ action carried out in suchpublicin followingconducted under the cir-

6 litigation require quorumshould a so thatcumstances:
defending trulyin “insuch action suit is the'(1) Nothing contained in this act shall be

district,highway countyname of’ the orprevent, uponconstrued to a two-thirds
incommission board this case.(2/3) vote inrecorded the minutes of the

vote,meeting by individual governinga exception inap-The “executive session” is
body public agencyof a holdingfrom an (1)plicable inbecause no vote was made a

during any meeting,executive session after regular meeting to authorize such an execu-
presidingthe officer has identified the au- (2)tive session and no “final action” or “final

holdingthorization under this act for the of may non-publicindecision” be made such a
such executive session. An executive ses- meeting.

maysion be held:

EX.
(c) To conduct concerningdeliberations INTHIS LAWSUIT WAS BROUGHT VI-

negotiations acquirelabor or to an inter- THEOLATION OF PROCEDURES SET
in propertyest real which is not owned §OUT IN IDAHO CODE 40-203

by public agency;a
argueRoad that theUsers district court

by ignoring procedures requirederred the(f) rep-To consider legaland advise its for public rights-of-waythe abandonment of
pending litigationresentatives in or 40-203,§ assertingas codified at I.C. that
general publicwhere there is a aware- require-the district court circumvented these

probable litigation;ness of by finding public pre-ments no road and
1963abandonment.

(3) mayNo executive session be held for
purpose anytakingthe of final action or A. Standard of Review

making any final decision. inap­The trial court determined the
statutory plicability §The sections at issue inhere of I.C. 40-203 the first memo­

imply majority required decision,that a expand­vote is in a randum and reiterated and
public meeting followed,county may stipu­ findingbefore the ed this in the decisions that

entry judgment.late includingto of The todecision the decision that decided the sum­
stipulate judgment maryin alleg- judgment questionto this case was motion. ofAs the

Appeals passed Boundary§6. The Court of held that I.C. 67-2345 was later in time. Nelson v.
31-710(4)’s 205, 208, 94,was in direct conflict with section County, 109 Idaho 706 P.2d 97

requirement public meetings,for found thatbut (Ct.App.1985).
trumps they§ 67-2345 when are in conflict as it
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applica- pellant.” Communitythe statute is Ins. v.whether abandonment Western Co.
Inc., 305, 306, 634,summary P.3djudgmentis relevant the Kickers 137 Idaho 48ble to

(2002) (citations omitted).public 635issue of whether the road is or was
abandoned, apply §the decision to I.C. 40-

B. of the to inter-The denial motion203 is reviewed on the same basis that the
anvene was not abuse of discretion.reviewed,grant summary judgmentof is

24(b)Rule of the Idaho Rules ofnamely, de novo review.
in­provides permissivethatCivil Procedure

may placein firsttervention be allowed if theapplies§B. Idaho Code 40-203 theto
“timely.”applicationthe is To determinestipulation agreement.

timeliness, court threethe considers factors:The trial that re-court determined the
“(1) stage proceedingthe of the at which anappli-§quirements of I.C. 40-203 were not

(2)intervene;applicant preju­theseeks topublicas Indian Creek Road was not acable
(3)parties;dice to and the reason forotherroad, and even if it was that it was aban-

delay.”lengthand of the United States v.doned before 1963 when the road abandon- (9th1499,Washington, 86 F.3d 1503 Cir.procedures put place.ment were first into
1996) (quoting United ex rel.StatesHowever, this Court has determined roadthe

Co.,Covington Technologies 967McGough v.publicwas a road and was not abandoned
(9th Cir.1992)).1391, TheF.2d 1394 districtproceduresprior Consequently,to 1963. the

court that when intervention wasfound§ apply anyinoutlined 40-203 to claims of
sought, years passedhadthree since theabandonment between 1963 and 1998.

yearof the acommencement suit and about
passed County’s signinghad from the of the

X. stipulation. The court thatfurther noted the
summaryreadycase for trialwas after theTHE DID ERRDISTRICT COURT NOT

delayjudgment motion was ruled on andIN IN-DENYING THE FRIENDS OF
prejudicewould thus the Ranch Owners.DIAN CREEK INTERVENE ANDTO

given delayThe for thereason Friends—thatOFFER EVIDENCE
County protect theirhad relied on the to

A. Standard of Review Friends of In­interests —was insufficient as
atwere on notice for least adian Creek RoadThis reviews a court’sCourt trial

likely three, litigation.year, more of theandpermissivea todecision on motion intervene
There ofwas no abuse discretion.an ofunder abuse discretion standard. State

States, 106, 109,v. 134 Idaho 996 P.2dUnited
ad-C. trial court’s denial of theThe(2000).806, The framework for deter­809

of additional affidavits wasmissionproperlymining whether the trial court exer­
not an abuse of discretion.Valleyincised its discretion is set forth Sun

Shopping Power Co.:Center v. Idaho the RanchgrantedThe district court
to affidavitsOwner’s motion strike certain(1)sequence inquiryof our is:[T]he

by Indian Creekintroduced the Friends ofcorrectly perceivedthe trial courtwhether
they untimely un­the thatgroundson were(2)discretion;issue as of whetherthe one

56(e), they untimely underwereder I.R.C.P.the trial court acted within the outer
order,scheduling and the affida­the court’sof discretion and consistent-boundaries its

hearsay. Thesevits contained inadmissibleapplicablely the tolegalwith standards
affidavits, however, were into theadmitted(3)it;specificthe choices available to and

entertaining thepurposesrecord the offorthe reached itswhether trial court decision
motion intervene.toby an exercise reason.of

94, 993, (1991). affida-87, strikingThe of thesedistrict court’s119 Idaho 803 P.2d 1000
abuse Thevits was not an of discretion.appeal appellantthe carries the burden“On

discre-correctly identified that it hadcourt committed courtshowing that the districtof
denyto or these affidavits. Itpresumedwill but must tion admiterror. Error not be

56(c) providesRule that theaffirmatively by ap- further decidedshown on the recordbe
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may untimelytrial ifcourt admit affidavits 64 P.3d 317
“good cause” is shown. The court found no McPHETERS,L.Steven
good cause to admit the affidavits outside of Plaintiff-Appellant,

calendar,briefingthe which ais decision
v.saywithin its discretion. Ranch Owners

they needed at least ten months after the MAILE, IV;Thomas Thomas MaileG. G.
stipulation properto collect affidavits. How- Offices, Inc., Terry TentingerLaw and
ever, the court found within its discretion Any Persons, Companies, Partner­Other
that this collection of affidavits could and ships, Corporations, Organizations, or
should have been initiated earlier. Matter,Institutions Involved in this De­

fendants-Respondents.

XI. No. 27780.

Idaho,Supreme Court ofTHE AWARD OF ATTORNEY FEES
Boise, November 2002 Term.THEAGAINST COUNTY IS

VACATED
24,Jan. 2003.

County justifiable justifiedThe had a and 3,Rehearing Denied March 2003.
seekingbasis for a determination that the

stipulation was unauthorized and failed to
satisfy the require-abandonment statute

attorney againstments. The award of fees
Countythe is vacated.

XII.

CONCLUSION

The decision of the district court determin-
ing that publicIndian Creek Road is not a

attorneyroad is reversed. The award of fees
against Countythe appel-is vacated. The
lants are awarded attorneycosts. No fees
are awarded.

TROUT,Chief Justice Justices
WALTERS, KIDWELL and EISMANN
concur.
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